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Grantor Retained Annuity Trust

Agrantor retained annuity trust (GRAT) s an estate planning technique that allows an individual to transferassets outside of
their taxable estate at a reduced gift tax cost whileretaining an income stream for atermofyears or for theindividual's
lifetime. GRATSs are generally most effective whenused to remove highly appreciating property from adonor's estate. If the

transferred asset produces areturnin excessof the growth rateassumed by the IRS, the excess growth will pass to the
remainder beneficiaries free of gift tax.

Implementing a GRAT

Toimplement a GRAT, the donortransfers property to a specially designedirrevocabletrust. Generally, highly appreciating
assets andincome producing assets are idealfor GRAT funding. The donor retains an annuity interest for either a specified
term of years, the donor’s lifetime, or the shorter of the two (the “annuity term”). At the end of the annuity term, the property
either remainsin trust for the donor's beneficiaries or is distributed outright to the donor’s beneficiaries.

Remainder
interestin
trust assets

Beneficiaries

(or trust for their benefit)

The expected value of the beneficiaries’ remainder interest in the property at the end of the annuity termis a taxable gift upon
GRAT funding; however, the donor may be able to utilize his/her lifetime exclusion amount (in 2023, $12.92 million) to offset
any gift taxliability. The value of the remainder interest is determined by an actuarial calculation that accounts for the present
value of the donor's annuity interestand the expectedgrowth of trust assets using the rate as establishedin InternalRevenue
Code (IRC) §7520. Thus, where assets used to fund a GRAT appreciate inexcess of the assumed Section 7520 rate, the
excess appreciation passes to thedonor’s beneficiariesfree of gift tax. In the event the donordies during theannuity term, a
portion of the GRAT's value will be included inthe donor’s estate.

“Zeroed Out” GRAT

Where a donor wishes to create little or no gift tax liability upon creation of a GRAT, the donor can structureannuity payme nts
sothat his/her retainedinterest equals the value of trust assets, thereby “zeroing out” the remainder interest (and resulting
gift tax). This may be accomplished by setting the annuity pay-outhigh enough, based on the Section 7520rate and length of
the annuity term, so thatactuarily nothing would remain in thetrustat the end of the term. This technique is successful when
the transferred asset grows faster thanthe Section 7520 rate, allowingthe remainderto pass free of gift tax.
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Rolling GRATSs

Rolling GRATs area series of short-term GRAT s that are established one right after another, typicallyin two-year terms. The
donor would place annuity payments received ineach of the two years into new GRATSs. At the end of each GRAT term,
remaining assets would pass to remainderbeneficiaries or a trust for their benefit. Usingrolling GRATsminimizes the risk of
the donor’s death duringthe GRAT period.

GRAT Requirements

A GRAT must be structured so that the value of the donor’s retained interest can be subtracted from the value of trust assets
in determining the gift upon formation. To do so, the irrevocable trust must be designed to comply with the GRAT
requirements as set out in Treasury Regulation §25.2702-3(b).

e Theannuity interest retained by the donor must be a "qualified interest," defined asanirrevocable right toreceive a
fixed amount annually.

e Theannuity term must be fixed for the donor's life, a term of years, or the shorter of the two.

e Theannuity interest must be paid annually (in cash or in kind) based on the trust anniversary date or the trust tax year. If
based on the trust anniversary date, theannuity mustbe paidwithin 105days of the anniversary date. Ifbased on the
trust's taxyear, the annuity must be paid by the duedate of the trust's tax retumn, without extensions.

e Thefixed annuity amountcan be expressed as either a stateddollar amount or a fixed fraction or percentage of the
initial fair market value of the trust property, as finally determinedfor gift tax purposes. If the annuity amount is stated
as a fixed fraction or percentage, the trust should contain provisions requiring an adjustment of the annuity payment
for anincorrect determination of the fair market value of trust assets. Additionally, the stateddollar amountor
percentage does not have to be the same each year, but it cannot exceed 120% of the amount payablein the previous
year.

e Regardless of trustincome, the trust must make required annuity payments. Ifincome is insufficient, the trustee must
use principal tofund the payments. The trust cannot use a promissory note or other debt instrumentto satisfy
required annuity payments.

e Thetrust must require proration for short years.
e Nopayments from the trust may be paid to anyone other than the holder of the annuity interest (the donor).
e  Thetrust must prohibit additional contributions to thetrust.

o Thetrustagreement also must prohibit commutation (or prepayment) of the annuity interest.

Tax Considerations

Income Tax

The donor's annuity interest in thetrustgenerally results in the trust beingdeemed a “grantor trust” during the annuity term.
This means the donor mustinclude the trust income, gain, loss, deductions, andcreditsin his/herincome taxreturn. If assets
willremainin trust for beneficiariesafter the annuity term, the trust can be structured to continue its grantor trust status, if
sodesired.

After the annuity term, the donor's beneficiaries (or thetrust) receive a carried-over basis in the assets. This means that the
beneficiary’s/trust’s basis will equal the donor’s basis at the time he/she contributed assets tothe GRAT.

GiftTax

The value of the taxable gift that results from implementinga GRAT equals theremainderinterest and is determinedby
deducting the value of the donor’s retained annuity interest from the fair market value of trust assets. The value of the
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remainder interest depends on the length of the annuity term, thevalue of the annuity interest payable to thedonor,andthe
Section 7520rate. Generally, gift taxes can bereduced by increasingthe annuity interest and annuity term.

If gift tax will be owed upon GRAT funding, the donor can utilize his/her lifetime exclusion amount (in 2023, $12.92 million) to
offset gift taxliability. Since the remainderinterestis not a present interest gift, the donor’s annual gift tax exclusion (in 2023,
$17,000 per donee) cannot be used to offset gift taxliability.

EstateTax

Ifthe donor dies during the annuity term, a portion of the value of the GRAT willbe included in his/her estate. The portion
includible in the donor's estate isgenerally the portion of trust assets necessary to produce theremaining required annuity
payment, basedon the Section 7520 rate applicable at the donor's death. For thisreason, a term shorter than the donor’slife
expectancy is common.

Generation Skipping Transfer Tax

Generation skipping transfer (GST) tax exemption cannot be allocatedto transfers duringany estate taxinclusion period
(ETIP). The annuity term of a GRATis an ETIP, meaning the donor cannot allocate GST tax exemption to the trust until the
earlier of the end of the annuity term or upon the donor’s death. For this reason, GRAT planningis typically only used to
benefit a child or other non-skip beneficiary.

Advantages of a GRAT

e Totheextentthe current basic exclusion amount “sunsets,” as is scheduledto occur on December 31,2025, it may be
prudent for high net worth individuals to utilize the temporarily increased lifetime exclusion through lifetimeasset
shifting techniques, such as a GRAT.

e Thecurrentlow Section 7520rate makes a GRAT an attractive assetshiftingvehicle.

e Azeroed-out GRAT can enable an individual with no remaining lifetime exclusion to reduce potential exposureto estate
taxliability.

e Because therequirements are provided inIRS Treasury Regulations, a GRAT may haveless audit risk than otherasset
shifting techniques.

e Utilizing a valuation formula within the GRAT instrument can minimize the risk of unexpected gift tax consequences
should the Internal Revenue Service challenge the valuation.

Disadvantages of a GRAT

e Onceassetsare transferred toa GRAT, the donor irrevocably loses control overtrust assets and only retains access to
transferred assetsthroughhis/herannuityinterest.

e GST taxexemption cannot beallocated to GRAT assetsuntil the end of the annuity termor upon the donor’s death.

e Ifadonor dies during the annuity term, a portion of the value of the GRAT willbe included in his/her estate.

As aresult of the Tax Cuts and Jobs Act of 2017 (TCJA) the gift and generation skipping transfer (GST) tax exemption amounts increased to $12.06 million
per person (approximately $24.12 million for a married couple) for 2022. For assets transfers in excess of the applicable exemption amount and otherwise
subject to such taxes, the highest applicable federal tax rate remains at 40 percent. While the exemption amounts are indexed for inflation, current law
provides for an automatic sunset of these increased exemption amounts after 2025. As a result, the exem ption amounts available in 2026 and beyond could
be reduced to a level provided under prior law ($5.49 million/single and $10.98 million/couple in 2017, indexed for inflation) absent further action by Congress.
In addition, under different rates, rules and exemption amounts (if any), there may be state and local estate, inheritance or gift taxes that apply in your
circumstances. Please consult your own tax or legal advisor for advice pertaining to your specific situation. This tax-related discussionreflects an
understanding of generally applicable rules and was prepared to assist in the promotion or marketing of the transactions or mattersaddressed. Itis not
intended (and cannot be used by any taxpayer) for the purpose of avoiding any IRS penalties that may be imposed upon the taxpayer. New York Life Insurance
Company, its agents and employees may not provide legal, tax or accounting advice. Individuals should consult their own professional advisors before
implementing any planning strategies. © 2018 New York Life Insurance Company. Allrights reserved. The Nautilus Group® is a service of New York Life
Insurance Company. SMRU 5018388 Exp. 12.27.2024
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